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United States Court of Appeals for the 

District of Columbia 

— 

No. 6394. 

Melvin C. Hazen et al., &c., Appellants, 

vs. 

Cary A. Hardee, Receiver, &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 83114. 

i 

Luther H. Reichelderfer, Herbert B. Crosby, 4-nd JohnC. 
Gotwals, Commissioners of the District of Columbia, 
Petitioners, 

vs. 

John Poole, Conservator, Federal-American National 
Bank and Trust Company, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme C^urt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abjrve-entitled 
cause, to wit: 


1—6394a 
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MELVIN C. HAZEN VS. CARY A. HARDEE. 


In the Supreme Court of the District of Columbia. 


At Law. 

No. 83114. 

Luther H. Reichelderfer, Herbert B. Crosby, John C. 
Gotwals, Commissioners of the District of Columbia, 
Petitioners, 

vs. 


John 


Poole, Conservator, Federal-American National 
Bank and Trust Company, Respondent. 


Petition for Mandamus. 

Filed August 29, 1933. 

Now come Luther H. Reichelderfer, Herbert B. Crosby, 
and John C. Gotwals, Commissioners of the District of 
Columbia, and show to the Court as follows: 

1. That they are the legally appointed Commissioners of 
the District of Columbia and bring this suit in their ca¬ 
pacity as such. 

2. That the respondent, John Poole, Conservator of the 
Federal-Anierican National Bank and Trust Company, a 
corporation doing a banking and trust company business in 
the District of Columbia, is a citizen and resident of the 
District of Columbia and is sued as such conservator. That 
the said John Poole was appointed as such conservator by 
the Comptrbller of the Currency on the 14th day of March, 
1933, under and by virtue of the authority conferred upon 
the Comptroller by section 203 of the Act of March 9, 1933, 
and as such conservator was clothed with authority to take 
possession of the books and assets of said bank, and it 
became and was the duty of the said conservator to make a 
return to the Assessor of the District of Columbia of the 

gross earnings of the said bank for the fiscal year 
2 ending June 30th, 1933, upon the blanks furnished 
the said bank, pursuant to the provisions of the Act 
of July 1,1902, 32 Statutes at Large, page 617. 
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3. That by the Act of Congress of February 18, 1929, 45 
Statutes at Large 1227, it is provided: 

“If any person neglects or refuses to file a return of per¬ 
sonal property as required by law, and the assessor certi¬ 
fies to the Board of Commissioners that, in his opinion, the 
best information obtainable does not afford a satisfactory 
basis for assessment, the Board of Commissioners may, by 
petition to the Supreme Court of the District of Columbia 
for mandamus against such person, compel thg filing of a 
sworn return, and in such case the court shall require the 
person at fault to pay all expenses of the proceeding. ’ ’ 

4. That the said respondent has neglected ob refused to 
file a return of the gross earnings of the said bank, as re¬ 
quired by law for the fiscal year ending June 36, 1934, pur¬ 
suant to the instructions of the Comptroller of the Currency 
not to make such return on the ground that the said bank 
is insolvent; that the respondent has been repeatedly re¬ 
quested to file such a return and has neglected or refused 
to do so, nor has he paid any tax on account of said gross 
earnings. 

5. That the Assessor of the District of Columbia certified 
to the Commissioners that he was not able to ascertain a 
satisfactory basis for an assessment against the said bank 
based upon such gross earnings. Said certificate is here¬ 
with set out, to wit: 


“August 17, 1933. 


A. 0. 66,250. 

To the Commissioners of the District of Columbia: 

I hereby certify that I have been unable to secure a return 
of gross earnings from the Federal-American National 
Bank for the fiscal year 1934, and in my opiniop the best in¬ 
formation obtainable does not afford a satisfactory basis 
for assessment, and it is respectfully requested that 
3 the Commissioners petition the Supreme Court of 
the District of Columbia for mandamus against the 
Federal-American National Bank, to compel the filing of a 
sworn return for the fiscal year 1934. 


CAR/M.” 
2—6394a 


(S.) WM. P. RICHAfeDS, 

Assessor, D. C. 

* 
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6. That the petitioners are advised by counsel, and there¬ 
fore aver that the Assessor is entitled to have from the 
respondent, as such conservator, a full and complete return 
under oath of the gross earnings of the said bank for the 

o o 

fiscal vear ending June 30, 1934. 

Prayers. 

Wherefore, your petitioners pray: 

1. That the respondent may be required by mandamus 
to file with tile Assessor of the District of Columbia a full 
return, signed by him as such conservator, and sworn to, 
of the gross earnings of the said bank for the fiscal year 
ending June 30th, 1934. 

2. That the respondent be required to pay the costs of 
this suit. 

3. That the petitioners may have such further relief as 
rnav be proper. 

LUTHER H. REICHELDERFER, 

JOHN 0. GOTWALS, 

Commissioners, District of Columbia. 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C .; 

F. H. STEPHENS, 

Assistant Corporation Counsel, D. C., 

Attorneys for Petitioners. 

4 District of Columbia, ss: 

Personally appears Luther H. Reichelderfer, who being 
first duly sworn, according to law, deposes and says that he 
is one of the Commissioners of the District of Columbia; 
that he has read the foregoing petition of said Commis¬ 
sioners and knows the contents thereof; that the facts 
therein stated upon his personal knowledge are true, and 
those stated upon information and belief he believes to be 
true. 

LUTHER II. REICHELDERFER. 

Subscribed and sworn to before me this 28th day of Au¬ 
gust, 1933. 

[notarial seat,.] 


ADAM A. GIEBEL, 
Notary Public, D. C. 
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Memoranda. 

October 16, 1933.—Answer of Respondent John Poole, 
Conservator, to Petition, &c., filed. 

November 16,1933.—Demurrer to Answer of John Poole, 
7 | 
Conservator, filed. 

Suggestion of retirement of Defendant Poole, |and motion 
for substitution of Cary A. Hardee, Receiver, jfiled. 

January 25, 1934.—Order permitting substitution of Mel¬ 
vin C. Hazen and George E. Allen, as parties plaintiff, filed. 

5 Answer of the Respondent , Cary A. Hardee, Receiver . 

Filed February 9,1934. 

The respondent, Cary A. Hardee, Receiver, not confess¬ 
ing or admitting as true the various allegations of the said 
petition, for answer to so much and such parts thereof as 
he is advised it is necessary and material for him to an¬ 
swer, makes answer and says: 

1. He admits the allegations contained in paragraph one 
of the said petition. 

2. He admits that he is the receiver of tlie Federal- 
American National Bank and Trust Company, a corpora¬ 
tion organized under the laws of the "United Stajtes relating 
to National Banks, and doing a banking and trfist company 
business in the District of Columbia, prior to tjbe 14t.h day 
of March, A. D., 1933, but he avers that since t|iat date the 
said corporation has not been engaged in the banking and 
trust company business in the District of Columbia; he ad¬ 
mits that he is a citizen and resident of the District of Co¬ 
lumbia and that he was appointed Receiver of said bank 
and trust company by order of the Comptroller of the Cur¬ 
rency on the 1st day of November, 1933, and that he suc¬ 
ceeded John Poole, who was appointed Conservator of said 
bank and trust company on the 14th day of March, 1933, 
under and by virtue of the authority conferred upon the 
Comptroller of the Currency by Section 203, of the Act of 
Congress of March 9, 1933, commonly known as the Bank 
Conservation Act, and that as such Conservator said John 
Poole was authorized, under the direction of the Comp- 
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troller of Hie Currency, to take possession of the books, 
records and assets of every description of the said bank 
and trust company. Respondent admits that he now 
6 has possession of all of the said books, records and 
assets of every description, and says he is informed 
and believes and upon such information and belief denies 
that it is his dutv as Receiver, or was the dutv of the said 
John Poole as Conservator, to make a return to the As¬ 
sessor of the District of Columbia of the gross earnings of 
the said bank and Trust company for the fiscal year ending 
June 30,1933, as alleged in said petition. 

3. Upon information and belief this respondent admits 
that the excerpt from the Act of Congress of February 18, 
1929, set forth in the said paragraph three, is correctly 
stated, but for greater certainty he refers to the original 
thereof. 


4. Answering paragraph four, this respondent says that 
he has refused to file a return of the gross earnings of the 
said bank for various reasons, among others, because he 
was advised that as such Receiver, he was not required to 
file such return and that being an agent of the Comptroller 
of the Currencv, lie was bound by the instructions issued to 
the said Jolih Poole as Conservator, directed by the proper 
representative of the office of the said Comptroller of the 
Currencv to refuse to make such return. He further savs 
that by letter bearing date the 31st day of July, 1933, the 
said John Poole, Conservator, so advised the Assessor of 
Taxes for the District of Columbia, at the same time ad¬ 
vising said Assessor that the said Federal-Amcrican Na¬ 
tional Bank and Trust Company was closed and in the 
hands of the Comptroller of the Currency and his Con¬ 
servator and that there were no funds in the Conservator’s 
hands applicable to the payment of taxes of the character in¬ 
dicated, all of which will more fully appear upon reference 
to the said letter bearing date July 31, 1933, a copy 
7 of which is herewith filed, marked Exhibit J. P. 
No. 1. 


And further answering said paragraph, this respondent 
upon information and belief says that by letter under date 
of July 26, 1933, from the Honorable j. F. T. O’Connor, 
Comptroller of the Currency, addressed to Mr. William W. 
Bride, Corporation Counsel of the District of Columbia, the 
position of the Comptroller of the Currency and the reasons 
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for liis instructions to this respondent in directing him as 
such Conservator to refuse to make the return Requested 
by the Assessor of the District of Columbia were set forth 
and this respondent files herewith, marked Exhibit J. P. 
No. 2, a copy of the said letter, which, together with Ex¬ 
hibit J. P. No. 1, it is prayed may be read as p^rt hereof 
at the final or any other hearing of this cause. 

And further answering this paragraph respondent says 
that the assets of the said bank are not sufficient to pay the 
depositors and general creditors of the said bank, and that 
any tax assessed against him would, if paid, diminish the 
assets necessary to pay the said depositors and general 
creditors. 

5. This respondent, upon information and belief, admits 
to be true the allegations contained in paragraph five that 
the Assessor of the District of Columbia certified to the 
Commissioners that he was not able to ascertain a satis¬ 
factory basis for an assessment against the said tymk based 
upon gross earnings and he has no reason to doubt that 
the copy of the certificate set forth in the said petition is 
correct. 

Further answering the said petition, this respondent 
says that since the 14th day of March, 1933, the said Fed¬ 
eral-American National Bank and Trust Company, as here¬ 
inbefore set forth, has not been engaged in the Conduct of 
any banking business, but that its assets, sincfe the ap¬ 
pointment of John Poole as Conservator, have been in the 
course of liquidation for the purpose of liquidating 
8 and paying the claims due to its depositor^ and cred¬ 
itors ; that heretofore, in accordance with the provi¬ 
sions of law, the said Federal-American National Bank 
and Trust Company, through its President and/or Cashier, 
did duly make its returns of its gross earnings and gross 
receipts for fixing the amount of taxes due and payable 
by it for the year ending June 30, 1933, on which there was 
assessed as such tax for the period from July pL, 1932, to 
June 30, 1933, a total tax of $45,634.22, one-halij of which, 
in the sum of $22,817.11, was duly paid by the said bank on 
the 30th day of September, 1932, while still operating and 
conducting its business as a national bank, and that the 
second half thereof, payable in the month of March, 1933, 
in the sum of $22,817.11, has not been paid because of the 
fact that the said bank was and is insolvent. 
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And that this respondent, further answering said peti¬ 
tion, says that he is advised by counsel that there is no 
provision of law requiring him, as Receiver, of the said 
bank and trust Company, to make any return, as prayed 
for by the said petition for mandamus and that the said 
petitioners have not in and by their said petition made or 
stated such a case as entitles them to the remedy of man- 
damus against this respondent, or to any relief whatsoever 
as prayed for in the said petition, and lie claims the same 
benefit of this objection as though he had demurred or 
moved to dismiss the said petition because thereof. 

And now having fully answered, he prays to be hence 
dismissed with his proper costs. 

CARY A. HARDEE, 

Receiver , Federal-American National 
Bank and Trust Company of Washington. 

HUSTON THOMPSON, 

HERBERT S. WARD, 

Attorneys for Respondent. 

9 District of Columbia, ss: 

I, Cary A. Hardee, on my oath do depose and say that 
I have read the foregoing answer by me subscribed and 
know the contents thereof; that the matters and things 
therein stated as of my personal knowledge are true, and 
those stated upon information and belief, I believe to be 
true. 

CARY A. HARDEE. 

Subscribed and sworn to before me this 9th day of 
February, 1934. 

[notarial seal.] JOHN F. GUTHRIDGE, 

Notarij Public in and: for the District of Columbia. 

Demurrer. 

Filed February 15, 1934. 
##*##•# 

Now come the plaintiffs herein, by their counsel, and 
demur to the answer filed in the above entitled cause for 
that: 
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1. There are no matters and things set out in the said 
answer which form a defense to the petition filed herein. 

2. The questions in this case are governed by local laws, 
applicable to the District of Columbia and banks operating 
therein, and not otherwise. 

WILLIAM W. BltlDE, 

Corporation Counsel , D. C. 

CHESTER H. GI^AY, 
Assistant Corporation Counsel, D. C., 
Attorneys for Plaintiffs. 

10 Supreme Court of the District of Columbia. 

Monday, October 15, 1934. 

Session resumed pursuant to adjournment, E!on. F. Dick¬ 
inson Letts, Justice, presiding. 

I 

Upon consideration of the demurrer filed herein, to the 
answer, it is ordered that said demurrer be, and the same 
is hereby overruled. 

Tuesday, November 6, 1934. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

##*##*• 

Come now the petitioners by their attorneys of record 
and elect to stand upon their demurrer filed herein to the 
answer of Cary A. Hardee, Receiver of the Fideral-Amer- 
ican National Bank and Trust Company, Laid answer 
being filed in this cause on the 9th day of February, 1934. 
Whereupon, it appearing to the Court that said demurrer 
to the foregoing answer was overruled upon the 15th day 
of October, 1934, judgment is accordingly ordered. 

Wherefore, it is considered that petitioners take nothing 
by this action, that respondent go hence without day, be 
for nothing held and recover of petitioners tjbeir costs of 
defense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the petitioners by their 
attorneys of record, in open Court, note an dppeal to the 
Court of Appeals of this District. 
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11 Memorandum. 

November 16, 1934.—Order substituting Daniel I. Sultan 
as party plaintiff, filed. 

Assignment of Errors. 

Filed November 19, 1934. 

##•###* 

The Court erred: 

1. In overruling the plaintiffs’ demurrer to the answer 
of respondent. 

2. In not sustaining the plaintiffs’ demurrer to the re¬ 
spondent’s answer for that—(a) the answer failed to state 
facts sufficient to constitute a defense to the cause of action, 
and—(b) th6 questions in the case are governed by local 
laws applicable to the District of Columbia and banks op¬ 
erating therein, and not otherwise. 

3. In not holding that the respondent was required to 

file a sworn return of the gross earnings of the Federal- 

American National Bank and Trust Company for the fiscal 

vear 1934. 

•» 

4. In dismissing the petition for the writ of mandamus. 

5. In not granting the writ of mandamus as prayed. 

' E. BARRETT PRETTYMAN/ 

Corporation Counsel, D. C. 
VERNON E. WEST, 

Principal Assistant Corporation 
Counsel, I). C. 

CHESTER H. CRAY, 

Assistant Corporation Counsel, 

D. C., Attorneys for Plaintiffs. 

Service accepted, Nov. 16, 1934. 

HUSTON THOMPSON, 

HERBERT S. WARD, 

Attys. for Cary A. Ear dee. 
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12 Designation of Record. 

Filed November 19, 1934. 

# # * * # # J * 

Come now Melvin C. Hazen, George E. Alleji and Daniel 

I. Sultan, plaintiffs in the above entitled causp, and desig¬ 
nate the parts of the record which they desire to be in¬ 
cluded in the transcript, said parts being Sufficient for 
the determination of the question raised on appeal, namely: 

1. Petition for the writ of mandamus. 

2. Note of filing of answer of John Poole, Conservator. 

3. Note of filing of demurrer to answer of John Poole, 
Conservator. 

4. Note of substitution of party defendant. 

5. Note of substitution of parties plaintiff. 

6. Ansvrer of Cary A. Hardee, Receiver, Respondent. 

7. Demurrer to answer of Cary A. Hardee, Respondent. 

8. Order overruling demurrer to answer of Carv A. 
Hardee. 

9. Judgment dismissing petition. 

10. Notation of appeal. 

11. Note of substitution of party plaintiff. | 

12. Assignment of Errors. 

13. This designation. 

E. BARRETT PRETTYMAN, 

Corporation Counsel, D. C. 
VERNON E. WEST, j 

Principal Assistant Corporation 
Counsel, D. C. 

CHESTER H. GRAY, 

Assistant Corporation Counsel, D . C. 

Service accepted Nov. 16, 1934. 

HUSTON THOMPSON, 

HERBERT S. WARD, 

Attys. for Cary A. Hardee . 

13 Supreme Court of the District of Colombia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 12, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 83114 at Law, wherein Luther H. 
Reichelderfer, et al., Commissioners of the District of Co¬ 
lumbia are Petitioners and John Poole, Conservator, Fed- 
eral-American National Bank and Trust Company, is Re¬ 
spondent, as the same remains upon the files and of record 
in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 11th day of January, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

ByCHAS. B. COFLIN, 

Assistant Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6394. Melvin C. Hazen, et al., &c., Appellants, vs. Cary 
A. Hardee, Receiver &c. United States Court of Appeals 
for the District of Columbia. Filed Jan. 15, 1935. Henry 
W. Hodges, Clerk. 
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UNITED STATES v--'"t 
COURT- APPEALS FOP THE; 

district o~ ^olumsia :; 


In the United States Court of Appeals 
for the District of Columbia 

January Term, 1935 


Melvin C. Hazen, George E. Allen, and Daniel I. 
Sultan, Constituting the Honorable Board of 
Commissioners of the District of Columbia, 

APPELLANTS ; 


Cary A. Hardee, Keceiver, Federal-American 
National Bank and Trust Company of Wash¬ 
ington, appellee 


E. BARRETT PRETTYMAN, 

Corporation Counsel, D. C. 

VERNON E. WEST, 

Principal Assistant Corporation Counsel , D. C. 


CHESTER H. GRAY, 

Assistant Corporation Counsel , D. C., 

Attorneys lor Appellants. 








In the United States Court of Appeals 
for the District of Columbia 

January Term, 1935 j 

No. 6394 | 

Melvin C. Hazen, George E. Allen and Daniel 
I. Sultan, Constituting the Honorable! Board of 
Commissioners of the District of bolumbia, 
appellants 

vs. 

Cary A. Hardee, Receiver, Federal-American 
National Bank and Trust Company of Washing¬ 
ton, appellee 

brief for appellants 

STATEMENT OE FACTS 

i ! 

i 

. 

This is an appeal from an order of th^ Supreme 
Court of the District of Columbia overruling a 
demurrer to the answer of the respondent and 
dismissing the petition in a mandamus proceeding 
brought by the Commissioners of the district of 
Columbia against the receiver (conservator) of the 
Federal American National Bank and Trust Com¬ 
pany to compel the filing of a return of iross earn- 

117454—35 (1) 
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ings of said bank by the said officer on behalf of the 
Bank for the purpose of taxation. 

By the act of Congress approved February 18, 
1929, 45 Stats. 1227 (Title 20, Sec. 758, p. 252, 
D. C. Code, 1929), it is provided: 

If any person neglects or refuses to file a 
return of personal property as required by 
law, and the assessor certifies to the board of 
Commissioners that, in his opinion, the best 
information obtainable does not afford a 
satisfactory basis for assessment, the board 
of Commissioners may, by petition to the 
Supreme Court of the District of Columbia 
for mandamus against such person, compel 
the filing of a sworn return, and in such case 
the Court shall require the person at fault to 
pay all expenses of the proceedings. 

Acting upon the order of the Comptroller of the 
Currency, the Conservator of the Federal American 
National Bank and Trust Company refused to file 
a return of gross earnings of said bank for the pre¬ 
ceding fiscal year (said return being due 44 on or 
before the 1st day of August” 1933). The assessor 
of the District of Columbia, on August 17, 1933, 
certified that in his opinion the best information 
obtainable did not afford a satisfactory basis for 
assessment of a tax against the respondent (R. p. 
3), and thereafter, on August 29,1933 the Commis¬ 
sioners of the District of Columbia filed a petition 
for the writ of mandamus to compel the filing of a 
return. An answer was filed by the respondent, 
John Poole, Conservator of said Bank, and to the 
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answer of the respondent a demurrer w^s filed by 
petitioners. Before argument was had bn the de¬ 
murrer the respondent, John Poole, Cbnservator 
of the Federal American National Bank and Trust 
Company, was succeeded by Cary A. Hardee, Ke- 
ceiver of the Federal American National Bank and 
Trust Company, who was substituted hs the re¬ 
spondent herein. The respondent, Hardee, there¬ 
upon filed an answ T er to the petition for rfiandamus, 
to which said answer the petitioners fileA a demur¬ 
rer. On November 6th, 1934, the demurrer was 
overruled and an order passed by thq 1 Supreme 
Court of the District of Columbia dismissing the 
petition for mandamus, from which said jorder peti¬ 
tioners have taken this appeal. 

I 

ASSIGNMENTS OF ERROR 

I 

The Court erred: | 

1. In overruling the plaintiffs’ demurrer to the 
answer of respondent. 

2. In not sustaining the plaintiffs’ dbmurrer to 
the respondent’s answer for that—(a) the answer 
failed to state facts sufficient to constitute a de¬ 
fense to the cause of action, and—(b) the questions 
in the case are governed by local laws applicable 
to the District of Columbia and banks operating 
therein, and not otherwise. 

3. In not holding that the respondent was re¬ 
quired to file a sworn return of the grcjss earnings 
of the Federal-American National Bank and Trust 
Company for the fiscal year 1934. j 
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4. In dismissing the petition for the writ of 
mandamus. 

5. In not granting the writ of mandamus as 
prayed. 

ARGUMENT 

The reasons assigned by the respondent for his 
refusal to file the return of gross earnings of the 

bank required by law are: 

1st, that he was bound bv the instructions issued 
by the Comptroller of the Currency to his prede¬ 
cessor,, the Conservator, not to file such return 
(R. 6). 

2nd, “ * * * that the assets of the said bank 

are not sufficient to pay the depositors and general 
creditors of the said bank, and that any tax as¬ 
sessed against him would, if paid, diminish the 
assets necessary to pay the said depositors and 
general creditors ” (R. 7). (Italics supplied.) 

3rd, “ * * * that there is no provision of 
law requiring him, as Receiver, of the said bank 
and trust Company, to make any return, * * * ” 
(R. 8). 

The appellants respectfully submit: 

I. The Comptroiler of the Currency is without 
authority to order the receiver not to file the return 
required by law . 

II. The answer of respondent does not allege 
that the payment of taxes would diminish the funds 
necessary for the payment of depositors. 
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III. The receiver, as the representative of the 
hank and its stockholders, is required hy l\iw to file 
a return . 


The Comptroller of the Currency is without authority to 
order the receiver not to file the return required by 
law 

The filing of the return in question is required by 
the Act of Congress approved July 1,19(4, 32 Stat. 
619, (Title 20, Sec. 760, p. 253, D. C. Code, 1929), 
which provides: 

Each national hank as the trustee for its 
stockholders, through its president or cash¬ 
ier, and all other incorporated bknks and 
trust companies, in the District of Columbia, 
through their presidents or cashiers, and all 
gas, electric lighting, and telephony compan¬ 
ies, through their proper officers, sjhall make 
affidavit to the board of personal tax ap¬ 
praisers on or before the 1st day pf August 
each year as to the amount of itfe or their 
gross earnings for the preceding year end¬ 
ing the 30th day of June, and shall pay to 
the Collector of Taxes of the District of Col¬ 
umbia per annum on such gross earnings as 
follows: Each national bank, and! all other 
incorporated banks and trust Companies, 
respectively, six per centum; 

(Italics supplied.) 

It appears that the order of the comptroller of 
the currency was based upon the Act oi March 1, 
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1878, 20 Stat, 351, U. S. Code, Title 12, Section 570, 
page 424, which provides: 

Insolvent banks as exempt from tax 
Whenever and after any bank has ceased to 
do business by reason of insolvency or bank¬ 
ruptcy, no tax shall be assessed or collected, 
or paid into the Treasury of the United 
States, on account of such bank, which shall 
diminish the assets thereof necessary for the 
full payment of all its depositors; and such 
tax shall be abated from such national banks 
as are found by the Comptroller of the Cur¬ 
rency to be insolvent; and the Commissioner 
of Internal Revenue, when the facts shall so 
appear to him, is authorized to remit so much 
of said tax against insolvent State and sav¬ 
ings banks as shall be found to affect the 
claims of their depositors. (Mar. 1,1879, c. 
125, par. 22,20 Stat. 351; Mar. 3,1883, c. 121 r 
par^ 1, 22 Stat. 488.) (Italics supplied.) 

It has been repeatedly held by this court that the 
tax imposed upon banks operating in the District 
of Columbia is not a tax on property but a fran¬ 
chise tax laid upon the bank itself, to be paid as 
long as the bank exists and has gross earnings. 

American Security and Trust Company 
vs. D. C. 29 App. D. C. 265. 

Union Trust Co., vs. D. C., 29 App. D. C. 
270. 

Georgetown Gas Light Co. vs. D. C., 45 
App. D. C. 63. 

Securities, Savings and Commercial Bank 
vs. D. C., 51 App. D. C. 316. 
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Potomac Electric Power Co. vs. D. C., 58 
App. D. C. 261. j 

By the answer of the respondent it appears (R. 
5) that the respondent bank was engaged in the 
banking and trust company business prior to the 
14th day of March 1933, on which day the bank was 
placed under the control of the conservator. It is 
thus apparent that from July 1, 1932, until March 
14, 1933, a period of 8 V 2 months, the respondent 
bank was engaged in business as a bank (juring the 
fiscal year 1933. Nowhere in the ansvfer of the 
respondent does it appear that for the fiscal year 
1933 the respondent bank had no gross j earnings. 
Under the statute, if the bank had any g^oss earn¬ 
ings for that period, it was the duty of tfye bank to 
inform the Board of Personal Tax Appraisers of 
the D. C. of the amount thereof. 

As was said in Parsons v. D. C., 170 U. S. 45, 42 
L. Ed. 943, 946— 

The legislation in question in the present 
case is that of the Congress of the United 
States, and must be considered iij the light 
of the conclusion, so often announced by this 
court, that the United States possess com¬ 
plete jurisdiction, both of a political and 
municipal nature, over the District of Co¬ 
lumbia. Mattingly v. J). C., 97 U. S. 687, 24 
L. Ed. 1098; Gibbons v. D. C., 116 U. S. 404, 
29 L. Ed. 680; Shoemaker v. U. S.[ 147 U. S. 
282, 37 L. Ed. 170; Bauman v. Ross, 167, 
U. S. 568, 42 L. Ed. 280. 
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And further, p. 947: 

It is well settled, by repeated decisions of 
this Court, that the power of Congress to 
exerdise exclusive jurisdiction in all eases 
whatever within the District includes the 
power of taxation. 

Since the duty of the bank, as trustee for its 
stockholders, to file a return of gross earnings for 
the preceding fiscal year, was imposed upon it by 
act of Congress, it is respectfully submitted that 
the Comptroller of the Currency is without author¬ 
ity to order his subordinate receiver not to file that 
return, and the fact that the Comptroller of the 
Currency did issue such order to his receiver is no 
defense to an action of mandamus to compel the do¬ 
ing of an act required by statute. 

In American School of Magnetic Healing vs. J. 
M. McAnnUlty, 187 U. S. 94, 47 L. Ed. 90, it was 
held that the order of the postmaster general to 
the postmaster in the city of Nevada, not to deliver 
the mail to the relator, was not a justification for 
such refusal, because the order was given without 
authority of law and the postmaster could, notwith¬ 
standing such order, be compelled by mandamus to 
do his duty and deliver the mail. In its opinion 
the Supreme Court said: 

Here it is contended that the Postmaster 
General has, in a case not covered by the acts 
of Congress, excluded from the mails letters 
addressed to the complainants. His right to 
exclude letters, or to refuse to permit their 
delivery to persons addressed, must depend 
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upon some law of Congress, and if no such 
law exists, then he cannot exclude pr refuse 
to deliver them. Conceding, arguendo, that 
when a question of fact arises, [which, if 
found in one way, would show a violation 
of the statutes in question in som^ particu¬ 
lar, the decision of the Postmastef General 
that such violation had occurred, bused upon 
some evidence to that effect, would be con¬ 
clusive and final, and not the subject of re¬ 
view by any court, yet to that assumption 
must be added the statement that, if the evi¬ 
dence before the Postmaster General, in any 
view of the facts, failed to show aj violation 
of any Federal law, the determination of that 
official that such violation existed [would not 
be the determination of a questidn of fact, 
but a pure mistake of lavr on hi^ part, be¬ 
cause the facts, being conceded, whether they 
amounted to a violation of the statutes would 

i 

be a legal question and not a question of fact. 
Being a question of law simply, and the case 
stated in the bill being outside of the stat¬ 
utes, the result is that the Postmaster Gen¬ 
eral has ordered the retention of j letters di¬ 
rected to complainants in a case 4ot author¬ 
ized by those statutes. To authorize the in¬ 
terference of the Postmaster General, the 
facts stated must, in some aspecjt, be suffi¬ 
cient to permit him, under the statutes, to 
make the order. 

The facts, which are here admitted of rec¬ 
ord, show that the case is not one which, by 
any construction of those facts, is covered 
or provided for by the statutes ujoder which 
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the Postmaster General has assumed to act, 
and his determination that those admitted 
facts do authorize his action is a clear mis¬ 
take of law as applied to the admitted facts, 
and the courts, therefore, must have power 
in a proper proceeding to grant relief. Oth¬ 
erwise, the individual is left to the abso¬ 
lutely uncontrolled and arbitrary action of a 
public and administrative officer, whose ac¬ 
tion is unauthorized by any law, and is in 
violation of the rights of the individual. 
Where the action of such an officer is thus 
unauthorized, he thereby violates the prop¬ 
erty rights of the person whose letters are 
withheld. 

And in Riverside Oil Co. vs. Hitchcock, 190 U. S. 
316, 47 L. Ed. 1074,1078, the Supreme Court of the 
United States held: 

In the Me Annuity case (47 L. Ed. 93) it 
was held that the order of the postmaster 
general to the postmaster in the city of 
Nevada not to deliver the mail to the relator, 
was not justification for such refusal, be¬ 
cause the order was given without authority 
of law, and the postmaster could, notwith¬ 
standing such order, be compelled by man¬ 
damus to do his duty and deliver the mail. 

II 

The answer of respondent does not allege that the pay¬ 
ment of taxes would diminish the funds necessary for 
the payment of depositors 

Although it is alleged in the answer that “ the 
said bank was and is insolvent” (R. 7), it will be 
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noted that it is also alleged that “any tax assessed 
against him would, if paid, diminish the assets 
necessary to pay the said depositors and general 
creditors. ’ ’ 

It is a general principle of interpretation 
that the mention of one thing implied the 
exclusion of another thing; expressio unius 
est exclusio alterius (25 R. C. L. 981). 

The prohibition by Sec. 570, supra, of the assess¬ 
ment and collection of taxes against insolvent na¬ 
tional banks “which shall diminish the ^ssets 
thereof necessary for the full payment of a|Ll its 
depositors” is therefore limited to that cla^s of 
taxes alone, and cannot be made to apply to |;hose 
taxes which if paid might diminish the asset^ nec¬ 
essary to pay the general creditors. 

It should be borne in mind that this is an action 
to compel the filing of a return of gross earrings 
of the bank “for the preceding year”, and not an 
action to compel the payment of any taxes. 

Until such time as the Assessor of the District 
of Columbia is placed in possession of information 
sufficient in his opinion to form the basis 0f an 
assessment, either by way of a return of j gross 
earnings or otherwise, no taxes can be levied 

i 

against the bank, as trustee for its stockholders. 
The statement that such taxes, if paid, would di¬ 
minish the assets necessary to pay depositors and 
general creditors, is, therefore, no defense tlo this 
action, since the reduction of the fund available 
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for payment of general creditors is no bar to the 
assesment and collection of the tax. 

The rule of construction in construing 
an act exempting property from taxation 
is so well established bv this and other courts 
as scarcely to need the citation of authori¬ 
ties. It is familiar law that statutes ex¬ 
empting property from taxation are to be 
strictly construed. The intention of the 
legislature to grant the immunity must be 
clear beyond a reasonable doubt. It cannot 
be inferred from uncertain phrases or am¬ 
biguous terms, the rule being that the right 
of taxation exists unless the exemption is 
expressed in clear and unambiguous terms, 
and no claim of exemption can be sustained 
unless within the express letter or the nee- 
I essary scope of the exempting clause. A 
well founded doubt is fatal to the claim. It 
! is only when the terms of the concession are 
too explicit to admit fairly of any other 
construction that the proposition can be sup¬ 
ported. The reason of the rule is that such 
exemptions are in derogation of the sover¬ 
eign authority and of common right, and 
therefore not to be extended beyond the ex¬ 
act and express requirements of the grant 
construed strictissimi juris (11 Encyclope¬ 
dia of Supreme Court Reports 473). 

Ill 

The receiver, as the representative of the bank and its 
stockholders, is required by law to file a return 

By the Act of July 1, 1902, supra, it is provided 
that “Each national hank as the trustee for its 
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stockholders, through its president or cashier, 
* * * shall make affidavit to the boafd of 

personal tax appraisers * * V’ j 

The status of the receiver of a national b^nk is 
described as follows by the Supreme Court of the 
United States in Case v. Terrell, 11 Wall. 191, 20 
L. Ed. 134: 

He (the receiver) represents the bank, its 
stockholders, its creditors, and does not in 
any sense represent the government, j 

Since the receiver represents not only the bank, 
the trustee, but the stockholders for whom th^ bank 
acts in filing the return of gross earnings, it ; is re¬ 
spectfully submitted that the duty of filing t|he re¬ 
turn in question is one of the duties of the officers 
of the bank which devolves upon the receiveij. 

It is respectfully submitted that the District of 
Columbia is entitled to be informed of the amount 
of the gross earnings, if any, of the bank in order 
that it may take the necessary steps to perfect its 
claim for such taxes, if any, as may be due it. As 
has been stated before, this is not an action to en¬ 
force collection of any taxes; it is an action to ob¬ 
tain the information required by law to bq given 
the District of Columbia. If, upon the filing of the 
return, it should appear that the bank had no gross 
earnings, the matter will be at an end. If,ion the 
other hand, the return should show that the bank 
did have gross earnings, and if it should appear that 
after the depositors have been paid there Remain 


i 
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funds available for the payment of general credi¬ 
tors, the District of Columbia will then be in a posi¬ 
tion to assert and protect its rights. 

E. Barrett Prettyman, 
Corporation Counsel , D. C ., 
Vernon E. West, 

Principal Assistant Corporation 

Counsel , D. C., 
Chester H. Gray, 

Assistant Corporation Counsel , D . C ., 

Attorneys for Appellants. 
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Unite!) States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term, 1935. 
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No. 6394. 


Melvin C. Hazen, George E. Allen, and| Daniel I. 
Sultan, Commissioners for the District of Co¬ 
lumbia, Appellants, 

vs. 

Cary A. Hardee, Receiver, Federal-American Na¬ 
tional Bank and Trust Company of Washington, 
Appellee. 


BRIEF OF APPELLEE. 


INTRODUCTION. 

This is an appeal from an order overruling plain¬ 
tiff’s demurrer, dismissing his petition for writ of man¬ 
damus, and holding that the appellee, as receiver of an 
insolvent national bank was not required \>j Title 20, 
Sec. 760, Page 253 of the District of Columbia Code to 
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make an affidavit to the Board of Personal Tax Ap¬ 
praisers as to the amount of gross earnings of the in¬ 
solvent bank for the preceding year ending the 30th 
day of June, during a portion of which the bank w T as 
in operation. 


STATEMENT OF FACTS. 

The Federal-American National Bank and Trust 
Company was organized under the National Banking 
Laws of the United States, U. S. C. A., Title 12, Chap¬ 
ter 2, Page 8 , et seq., and for more than one year prior 
to March 6, 1933, was engaged in carrying on a na¬ 
tional banking business in the District of Columbia. 

On March 6, 1933, the said bank was closed by Pres¬ 
idential proclamation, declaring a bank holiday, of 
which, together with its extensions and the Act of 
March 9, 1933, U. S. C. A. Supplement, Title 12, Page 
40, Sec. 95-b, this court will take judicial notice. 

Thereafter, on November 1, 1933, acting under the 
authority of the National Banking Act, U. S. C. A., 
Title 12, Chapter 2, Sec. 191, Page 274, the Comptrol¬ 
ler of the Currency appointed Cary A. Hardee, the 
appellee herein, Receiver for the Federal-American 
National Bank and Trust Company. 

The Federal-American National Bank and Trust 
Company closed its doors as a banking institution on 
the night of March 3, 1933; on which date it became 
and was insolvent, and so continues, by reason v T here- 
of it has carried on no banking business since March 
3, 1933. 

Because of the Bank Holidav, and the insolvencv of 
the said bank, it was from and after March 14, 1933, in 
process of liquidation under a Conservator appointed 
by the Comptroller of the Currency. Neither the Con- 
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servator, nor the appellee made affidavit to tlje Board 
” of Personal Tax Appraisers as to the amount of the 

gross earnings for the preceding year ending |June 30. 

Thereupon, the Commissioners of the District of 
Columbia, after formal demand, laid a rule jipon the 

* Conservator, who was succeeded by appellee, !to which 

k lie answered, setting out the insolvency of the bank, 

the instructions of the Comptroller of the Currency 
prohibiting him from making such return, anjl certain 
other matters. To the answer the appellants de- 
^ murred whereupon demurrer was overruled and the 

appellants, electing to stand thereon, the rule was dis¬ 
charged and petition dismissed. 

ASSESSMENT OF STOCKHOLDERS BY THE 
COMPTROLLER OF THE CURRENCY. 

Since the filing of the answer herein on February 9, 
1934, the Comptroller of the Currency has| officially 

► found the assets of this bank to be insufficient ^o pay its 
debts, and has levied an assessment amounting to 100 
per cent on the stock of each stockholder. 

I 

► EXECUTIVE ORDERS APPLICABLE liO THIS 

CAUSE. 

► 

[Bank Holiday, March 6-9, 1933, Inclusive.] 

By the President of the United States of America 

* A Proclamation 

Whereas there have been heavy and unwarranted 
withdrawals of gold and currency from our banking 
institutions for the purpose of hoarding; and 
Whereas continuous and increasingly extensive 
¥ speculative activity abroad in foreign exchange has 
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resulted in' severe drains on the Nation’s stocks of 
gold; and 

Whereas these conditions have created a national 
emergency; and 

Whereas it is in the best interests of all bank deposi¬ 
tors that a period of respite be imovided with a view 
to preventing further hoarding of coin, bullion or cur¬ 
rency or speculation in foreign exchange and permit¬ 
ting the application of appropriate measures to protect 
the interests of our people; and 

Whereas it is provided in Section 5 (b) of the Act of 
October 6, 1917, (40 Stat. L. 411) as amended, “That 
the President may investigate, regulate, or prohibit, 
under such rules and regulations as he may prescribe, 
bv means of licenses or otherwise, anv transactions in 
foreign exchange and the export, hoarding, melting, or 
earmarkings of gold or silver coin or bullion or cur¬ 
rency * * *and 

Whereas it is provided in Section 16 of the said Act 
“that whoever shall willfully violate any of the provi¬ 
sions of this Act or of any license, rule, or regulation 
issued thereunder, and whoever shall willfully violate, 
neglect, or refuse to comply with any order of the 
President issued in compliance with the provisions of 
this Act, shall, upon conviction, be fined not more 
than $10,000, or, if a natural person, imprisoned for 
not more than ten years, or both; * * * “; 

Now, Therefore, I, Franklin D. Roosevelt, Presi¬ 
dent of the United States of America, in view of such 
national emergency and by virtue of the authority 
vested in tale by said Act and in order to prevent the 
export, hoarding, or earmarking of gold or silver coin 
or bullion or currency, do hereby proclaim, order, di¬ 
rect and declare that from Mondav, the sixth dav of 
March, to Thursday, the ninth day of March, Nineteen 
Hundred and Thirty Three, both dates inclusive, there 
shall be maintained and observed by all banking insti¬ 
tutions and all branches thereof located in the United 
States of America, including the territories and insular 


possessions, a bank holiday, and that during said pe¬ 
riod all banking* transactions shall be suspended. Dur¬ 
ing* such holiday, excepting* as hereinafter provided, 
no such banking* institution or branch shall pay out, 
export, earmark, or permit the withdrawal or transfer 
in any manner or by any device whatsoever, of any 
gold or silver coin or bullion or currency or take any 
other action which might facilitate the hoarding there¬ 
of; nor shall any such banking* institution or branch 
pay out deposits, make loans or discounts, deal in for¬ 
eign exchange, transfer credits from the United States 
to any place abroad, or transact any other like banking 
business whatsoever. 

During such holiday, the Secretary of the ^Treasury, 
with the approval of the President and urider such 
regulations as he may prescribe, is authorized and em¬ 
powered (a) to permit any or all of such banking insti¬ 
tutions to perform any or all of the usual banking func¬ 
tions, (b) to direct, require or permit the issuance of 
clearing house certificates or other evidences of claims 
against assets of banking institutions, and (c) to au¬ 
thorize and direct the creation in such banking insti¬ 
tutions of special trust accounts for the receipt, of new 
deposits which shall be subject to withdrawal on de¬ 
mand without anv restriction or limitation and shall 
be kept separately in cash or on deposit in Federal Re¬ 
serve Banks or invested in obligations of the United 
States. 

As used in this order the term “banking institu¬ 
tions’’ shall include all Federal Reserve thanks, na¬ 
tional banking associations, banks, trust companies, 
savings banks, building and loan associations, credit 
unions, or other corporations, partnerships!, associa¬ 
tions or persons, engaged in the business of j receiving 
deposits, making loans, discounting business [paper, or 
transacting any other form of banking business. 

In Witness Wheeeof, I have hereunto set! my hand 
and caused the seal of the United States to be affixed. 

Done in the City of Washington this 6tjh day of 
March—1 A. M. in the year of our Lord One [Thousand 
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Nine Hundred and Thirty-three, and of the Indepen¬ 
dence of the United States the One Hundred and Fifty- 
seventh. 

Franklin D. Roosevelt. 

[seal] 

By the President: 

Cordell Hull 
Secretary of State. 

[No. 2039] 

[Continuing in Force the Bank Holiday Proclamation 

of March 6, 1933] 

By the President of the United States of America 

A Proclamation 

Whereas, on March 6, 1933, I, Franklin D. Roose¬ 
velt, President of the United States of America, by 
Proclamation declared the existence of a national 
emergency and proclaimed a bank holiday extending 
from Monday the 6’th day of March to Thursday the 
9th day of March, 1933, both dates inclusive, in order 
to prevent the export, hoarding or earmarking of gold 
or silver coin, or bullion or currency, or speculation in 
foreign exchange; and 

Whereas, under the Act of March 9, 1933, all Proc¬ 
lamations heretofore or hereafter issued bv the Presi- 
dent pursuant to the authority conferred by section 
o(b) of the Act of October 6, 1917, as amended, are 
approved and confirmed; and 

Whereas, said national emergency still continues, 
and it is necessary to take further measures extending 
beyond March 9,1933, in order to accomplish such pur¬ 
poses : 
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Now, Therefore, I, Franklin D. Roosevelt, Presi¬ 
dent of the United States of America, in view of such 
continuing national emergency and by virtue of the 
authority vested in me by Section 5 ( b) of the Act of 
October 6, 1917 (40 Slat. L., 411) as amended by the 
Act of March 9, 1933, do hereby proclaim, j^rder, di¬ 
rect and declare that all the terms and provisions of 
said Proclamation of March 6, 1933, and tl|e regula¬ 
tions and orders issued thereunder are hereby contin¬ 
ued in full force and effect until further proclamation 
bv the President. 

4> 

In Witness Whereof I have hereunto set my hand 
and have caused the seal of the United States to be 
affixed. 

Done in the District of Columbia, this 9th day of 
March, in the Year of our Lord One Thousand Nine 
Hundred and Thirty-three, and of the Independence 
of the United States the One Hundredth and Fifty- 
seventh. 

[seal] Franklin D. Roosevelt. 

By the President: | 

Cordell Hull, 

Secretary of State. 

(No. 2040) ! 

ACTS APPLICABLE TO THIS CAUSE. 

Act of March 9, 1933, U. S. C. A., Supplement, Title 
12, Sec. 95-b, Page 40: 

Ratification of Acts of President and Secretary of 
of Treasury Under Sec. 95-a. 

i 

11 ‘ The actions, regulations, rules, licences, orders 
and proclamations heretofore, or hereafter taken, 
promulgated, made or issued by the President of 
the United States, or the Secretary of (the Trea¬ 
sury, since March 4, 1933, pursuant to tlie author- 



8 


itv conferred by Sec. 95-a of this title are hereby 
* * * 

approved and confirmed.” 

Act of July 1, 1902 (32 Stat., 619), D. C. Code, Title 
20, Sec. 760, Page 253: 

“Each national bank, as the trustee for its stock¬ 
holders through its president or cashier, * * 
shall make affidavit to the Board of Personal Tax 
Appraisers on or before the first day of August, 
each vear, as to the amount of its * * * gross 
earnings for the preceding year ending the 30tli 
day of June, and shall pay to the Collector of 
Taxes of the District of Columbia per annum on 
such gross earnings as follows: 

‘Each national bank * * * 6 per centum * * V ” 

Act of March 1, 1878 (20 Stat., 351), U. S. C. A., 
Title 12, Sec. 570, Page 424: 

Insolvent Banks as Exempt From Tax : 

“Whenever and after anv bank has ceased to do 

* 

busindss by reason of insolvency or bankruptev, 
no tax shall be assessed or collected or paid into 
the Treasury of the United States on account of 
such bank, which shall diminish the assets thereof 
necessary for the full payment of all its depositors; 
and such tax shall be abated from such national 
banks as are found by the Comptroller of the Cur¬ 
rency to be insolvent: * * V’ 


U. S. C. A., Title 12, Sec. 191, Page 274, act of June 
30, 1876, Chapter 156, Sec. 1 (19 Stat., 63), 

General Grounds for Appointment of Receiver : 

“Wlienever any national banking association 
shall be dissolved * * * or whenever the 
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Comptroller shall become satisfied of jhe insol¬ 
vency of a national banking association lie may, 
after due examination of its affairs, in either case 
appoint a receiver who shall proceed to! close up 
such association, and enforce the personal liabil¬ 
ity of the share holders, as provided in Sec. 192.’’ 

U. S. C. A., Title 12, Sec. 192, Page 274, acjt of June 

30, 1876, Chapter 156, Sec. 1 (19 Stat., 63), j 

l 

i 

i 

Default in Payment of Circulating NotesI: 

* ' Such receiver, under the direction of 

the Comptroller, shall take possession of the books, 
records and assets of every description of such 
association, collect all debts, dues and claims be¬ 
longing* to it, * * * and may, if necessary to 

pay the debts of such association, enforce the in¬ 
dividual liabilitv of the stockholders. 

‘ 4 Such receiver shall pay over all money so 
made to the Treasurer of the United States sub¬ 
ject to the order of the Comptroller and also make 
report to the Comptroller of all his actsl and pro¬ 
ceedings * * V’ 

Sec. 194, ditto, page 294, R. S. 5236: i 

Dividends on Adjusted Claims; DistributioJn 
of Assets : 

“From time to time, * * * the Comptroller 

shall make a ratable dividend of the money so 
paid over to him by such receiver oil all such 
claims as may have been proved to his satisfac¬ 
tion, or adjudicated in a court of competent juris¬ 
diction, and, as the proceeds of the assets of such 
association are paid over to him, shall make fur¬ 
ther dividends on all claims previously proved or 
adjudicated; and the remainder of the proceeds, if 
anv, shall be paid over to the shareholders of such 
association, * * 
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ARGUMENT. 

The appellant presents three main propositions, each 
of which is controverted and answered hereafter: 

I. 

The Comptroller of the Currency has the authority to 
order the Receiver not to file the affidavit re¬ 
ferred to. 

In the liquidation of a national bank the duties, both 
of the Comptroller of the Currency and the receiver 
which he appoints, are fixed and defined by statute. 
There is no place in the statute that it is made the 
duty of the Comptroller or his receiver to file any 
statement of earnings for purposes of taxation, or 
otherwise. Sec. 194, supra, requires the Comptroller 
of the Currency to pay ratable dividends, which has 
been defined in First Natl. Bank of Selma v. Colby, 21 
Wall., 609 and Merrill v. Natl. Bank, 172 U. S., 131, and 
elsewhere, require the payment of these claims accord¬ 
ing to one rule of proportion applicable to all alike. 

(U. S. C. A., Title 12, Note 122, Page 305; Amer¬ 
ican Surety Co. v. de Carle, 25 Fed. (2), 18.) 

The only authority for payment by the Comptroller, 
or his Receiver, except Sec. 5238, R. S., which is not 
applicable, is contained in Sec. 194, supra, which re¬ 
quires a ratable distribution among all creditors. It 
is admitted that the filing of an affidavit of earnings is 
for the purpose of assessing a tax, and Sec. 570, Title 
12, U. S. C. A. prohibits the assessment, collection or 
payment of any tax on account of an insolvent bank, 
which shall diminish the assets necessary for the full 
payment of all its depositors, and this section abates 
such tax, as to banks found by the Comptroller to be 
insolvent. 
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The intent of this act was commented uptm in the 
case of Johnson v. U. S., 17 Court of Claims, 157, in 
which the court held: 

“It was never intended thus to tax the cus¬ 
tomers and creditors of the bank. When, there¬ 
fore, it was found that in the case of insolvency of 
the bank and the loss of its entire capit al and its 
inability to pay its depositors in full from all its 
assets, an enforcement of the taxes wojild result 
in the taxation of depositors, the customers and 
creditors of the bank, this act to relieve jthem was 
passed.” 


There is, therefore, no law making it the duty of the 
Comptroller or the Receiver to file any statement of 
gross earnings with the Board of Personal Tax Ap¬ 
praisers, but there is a law which prohibits t|lie assess¬ 
ment, collection and payment of any tax by tile Federal 
Government, which diminishes the assets necessary for 
the full payment of depositors and creditors of the 
bank and this act, abates such tax as to bank^ found to 
be insolvent. 

i 

Further than this, there is a statutory limitation 
placed upon the Comptroller of the Currency and his 
receiver as to the purposes for which montey coming 
into his hands as assets of the bank can be (disbursed. 
The statute requires him to pay such assets pro rata 
upon approved claims, i. e ., the claims of depositors 
and bank creditors. 

Since, therefore, there is no authority ui^der which 
the Comptroller of the Currency, or the appellee could 
or would be liable to pay any taxes which might be 
assessed by the District of Columbia against this bank, 
and since the District of Columbia is prohibited by 
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statute from assessing or collecting or paying into the 
Treasury of the United States any tax assessed against 
this bank, it must be apparent that in the absence of a 
specific statute requiring the appellee to prepare and 
file an affidavit with the Board of Personal Tax Ap¬ 
praisers, no such requirement can be implied. 

The statute relied upon by the appellant in this cause 
contains no such provision. That statute (32 Stat., 
619, supra), makes it the duty of each national bank as 
trustee for its stockholders , through its President or 
Cashier , to prepare and file this affidavit. 

It has been held consistently that the insolvency and 
suspension of a national bank and the appointment of 
a receiver by the Comptroller of the Currency, to wind 
up its affairs does not work a dissolution of the cor¬ 
poration. (See authorities cited in U. S. C. A., Title 
12, Page 278.) The Federal-American National Bank 
and Trust Company, still exists as a corporation, but 
this writ of mandamus is not addressed to it. It is 
addressed to the Receiver, appointed by the Comp¬ 
troller. This Receiver “is a mere instrument of a 
Comptroller and subject in all respects to his instruc¬ 
tions.” 


Natl. Bank v. Kennedy, 17 Wall., 21, 

Kennedy v. Gibson, 8 Wall., 498. 

“A receiver occupies a fiduciary relation to the 
bank’s creditors and may sue in equity to enjoin 
the collection of taxes illegally assessed against 
the stock of the bank. ’ ’ 

Brown v. French, 80 Fed., 166. 

(See also U. S. C. A., Title 12, Note 41, Page 
279.) 
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“A receiver of an insolvent national bank ap¬ 
pointed by the Comptroller of the Currency is 
limited by the objects of the receivership and the 
duties which it involves.” 

Ellis v. Little, 27 Kansas, 707, 

41 Amer. Reports, 434. 

(See also U. S. C. A., Title 12, Note 42, Page 
280.) 

Appellee has searched in vain for any statute mak¬ 
ing it the duty of any liquidating officer of this bank 
to file the affidavit of gross earnings, and appellants 
have cited no such statute either to appellee or to the 
Court. Certainly it is no part of the object of the re¬ 
ceivership as defined under the act under which he was 
appointed, to make such affidavit. 

Hence, it is submitted that the Comptroller of the 
Currency was well within the authority conferred upon 
him in directing the receiver to refuse to file the said 
affidavit of gross earnings. 

II. 

Respondent does not have to allege that the payment 
of taxes would diminish the funds necessary for 
the payment of depositors only. 

Appellants here admit that the tax cannot be as¬ 
sessed and collected, if the collection of this tax would 
diminish the assets necessary to pay depositors. They 
take the position, however, that by including bank 
creditors with the depositors, appellee has put him¬ 
self beyond the protection of the statute and that there¬ 
fore appellants have a right to assess and collect this 
tax. It is to be observed, however, in Johnson v. U. S., 
17 Court of Claims, 158, that the court held the statute 
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applied where the enforcement of taxes would result 
in “the taxation of the depositors, the customers and 
creditors of the bank * * V’ 

Sec. 5236, R. S. (U. S. C. A., Title 12, Sec. 194, Page 
294), imposes a duty upon the Comptroller of the Cur¬ 
rency to pay a ratable dividend on all claims proved 
to his satisfaction, or adjudicated in a court of com¬ 
petent jurisdiction. 

If, therefore, under the strained reasoning of appel¬ 
lants, there were no bank creditors, then obviously all 
of the taxes paid would diminish the assets necessary 
for the full payment of depositors. But if there were 
bank creditors, then they appear to reason that the 
pro rata payment of depositors and general creditors 
in some way would diminish the funds available for 
payment of depositors. 

The Court’s attention is also invited to the answer 
hied herein, which the demurrer admits to be true 
(par. 4, pg. 6), as follows: 

“And that there were no funds in the Conser¬ 
vator’s hands applicable to the payment of taxes 
of the character indicated, all as will more fully 
appear upon reference to the said letter bearing 
date of July 1, 1933, a copy of which is herewith 
filed marked Exhibit J-P-l.” 

Further, paragraph 5, page 7, 

“And that the second half thereof (taxes pre¬ 
viously assessed), payable in the month of March, 
1933, in the sum of $22,817.11 has not been paid, 
because the bank was and is insolvent. ’ ’ 

Further, the pleadings admit that appellee was ap¬ 
pointed Receiver, which, under Sec. 191, the Comptrol- 


I 

ler of the Currency could not do until after h|e had de- 

•/ 


termined the insolvency of the bank, and the determina¬ 
tion of insolvency abated all taxes. 

* 


Since, therefore, all of the assets in the hands of the 
Receiver and the Comptroller will be distributed pro 
rata among those having approved claims against the 
bank, both depositors and general creditors and, since 
appellants have admitted by their demurrer that there 
are no funds applicable to the payment of tases of this 
character it is clear that the inclusion of “general 
creditors” is merelv a recognition of the statutory re- 
quirement resting upon the Comptroller of the Cur¬ 
rency and that section 570 must be interpreted in the 
light of section 194, since to do otherwise would be an 
absurdity. j 

III. 


The Receiver, as the representative of the bafik and its 
stockholders, is not required by law to file a re¬ 
turn. 

The statute relied upon does not lav anv dtitv on the 

i. %) V 

appellee. 

The statute lavs a duty on the President, dr Cashier 
of a National Bank to make an affidavit of gross earn¬ 
ings. Appellants ask this Court to impose on a Re¬ 
ceiver, who performs no function of either office, the 
duty which the statute imposes on the President, or 
Cashier of a National Bank. 

The Act of July 3, 1926, Sec. 5, as amended, author¬ 
izes the Board of Commissioners of the District of Co¬ 
lumbia, upon proper certificate, to petition for a writ 
of mandamus to compel the filing of a sworn return by 
such person, or persons, as may neglect or refuse to 
file same, i. e the President, or Cashier of a National 
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Bank. It has no possible reference to the Receiver of 
an insolvent National Bank. Appellee is the Receiver 
of an insolvent National Bank, and his superior is not 
the Bank, but the Comptroller of the Currency. 


“The insolvency of a bank * * * and the ap¬ 
pointment of a receiver by the Comptroller to 
wind up its affairs, do not work a dissolution of 
the corporation. ’ ’ 

U. S. C. A., Title 12, Sec. 192, Note 21, Page 278, 
and authorities there cited. 

“* * * a writ of mandamus can create or im¬ 
pose no powers, rights, or duties, and may be em¬ 
ployed for the purpose of enforcing only such du¬ 
ties as alreadv exist. It follows that mandamus 

* 

will not issue to command an officer to do that 
which he could not lawfully do without such man- 
date, or to compel him to act under a void or in¬ 
operative statute, or to perform an act which he 
has no legal authority to perform, or which is for¬ 
bidden or is not authorized bv the law of the 

* 

state.’’ 

38 Corp. Jur. Page 603-4 Sec. SO. 


“The general rule is that mandamus will not 
issue to compel anyone other than an officer to per¬ 
form hn official act, and there must be some one in 
being having the power and whose duty it is to 
perform the act.” 

“If a public duty is imposed on a public or 
private corporation generally, and not on a par¬ 
ticular officer thereof, a party seeking to have that 
duty performed may proceed against the corpora¬ 
tion as such. But if the duty is imposed on a par¬ 
ticular officer of the corporation, the party seek¬ 
ing to have the duty performed must generally 
proceed against that officer; he cannot as a rule 
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proceed against the corporation as such Ito compel 
it to perform the duty; nor can he proceed against 
the corporation to compel them to require the of¬ 
ficer to act, although there is authority apparently 
to the contrary of this last proposition. A new 
public corporation which has succeeded another, 
which has thereupon become extinct, cannot be 
compelled to perform a duty of the old corpora¬ 
tion/ ? 

38 C. J. Secs. 81, 82, pp. 604, 605. j 

“The duty to be enforced by mandamus must 
not only be merely ministerial, but it must be a 
duty which exists at the time when the applica¬ 
tion for the mandamus is made. Thus in the case 
of Ex parte Rowland, 104 U. S. 604, 612, this 
Court, speaking through Mr. Chief Justice Waite, 
said: ‘It is settled that more cannot be required of 
a public officer by mandamus than th s law has 
made it his duty to do. The object of die writ is 
to enforce the performance of an existing duty, 
not to create a new one.’ 

Moreover, the obligation must be both peremp¬ 
tory, and plainly defined. The law must not only 
authorize the Act, Commonwealth v. Boutwell, 13 
Wall. 526, but it must require the Act to be done. 
‘A mandamus will not lie against the Secretary of 
the Treasury unless the laws require him to do 
what he is asked in the petition to be made to do.’ 
Reeside v. Walker, 11 How. 272; see also Secre¬ 
tary v. McGarrahan, 9 Wall. 298; an<jl the duty 
must be ‘clear and indisputable\” 

International Contracting Co. v. Lamont, 155 
U. S. Rep. 303, 308. 

“If we should now grant the application of the 
appellants to direct the secretary to place their 
names upon the rolls and approve tl|eir enroll- 
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ment, we would require him to do that which under 
the Act of Congress he has no power to do.” 

U. S. vs. Lane, 48 App. D. C. 169. 

See also Garfield vs. U. S., 31 App. D. C. 332. 

“Mandamus lies to compel a party to do that 

which it is its dutv to do without it. it confers no 

•/ 

new authority and the party to be coerced must 
have the power to perform the act.” 

Brownsville vs. Loague, 129 U. S. 493, 501. 

Laclede Gas Light Co. vs. Murpliv, 170 U. S. 

78, 95. 

“We have no power by mandamus to compel a 
municipal corporation to levy a tax which the law 
does not authorize. We cannot create new rights 
or confer new powers. All we can do is to bring 
existing powers into operation.” 

U. S. vs. County of Macon, 99 U. S. 582, 591. 

Mandamus will not lie against an officer after the 
expiration of his term of office, or after the office has 
become functus officio. See 38 C. J. 604. 

Thus, mandamus will not lie against a Board of 
Canvassers where the legislature repealed the law 
creating the board pending mandamus proceedings. 

See State vs. Gibbs, 13 Fla. 55, 7 Am. Rep. 233. 

“The writ of mandamus is not a writ of right, 
and will issue only in the exercise of the sound dis¬ 
cretion of Court.” 

“It is elementary that before a writ of manda¬ 
mus will issue to compel performance of an act, 
it must appear that the respondent has power and 
authority to perform the act sought to be en¬ 
forced.” 

Hambleton vs. Dexter, 89 Mo. 188, 15 W. 234. 

Garfield vs. U. S. ex rel. Turner, 31 App. D. C. 

332, 335. 
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For the foregoing reasons it is apparent tjiat there 
is no duty imposed on respondent by law tj) require 
him to file the report demanded by plaintiffs!, that he 
is without authority to file same, that if he did file 
same, no tax could be assessed thereon, or collected if 
assessed, and finally, plaintiffs are not entitl 
writ, and the action of the lower court shoul 
tained. 

Respectfully submitted, 

Huston Thompso^, 

Herbert S. Ward, 

Southern Buildihg, 
Attorneys for Cary A. Hardee. 


